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Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

ARG AR B FRET Eed.
Revision application to Government of India :

(1) B SIS Yob ARAMIIH, 1994 HN URT 3T Y IO AY G P IR F Q@G AR BN SU-URT B YA WGP
& el GRS SRS oRi Wik, WA YNGR, fiar #are, wor fwmT,  wheft Aie, Sftaw <o waw, wag A, 18 Rl
O: 110001 BF & T ARY |
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section-(1) of Section-35 ibid :

(i) I AT B B B el ¥ o9 W B eREM ¥ G qUerR 9T o GRE # wr Rl SR 9 g
WUSHTR § e o W g AN ¥, A1 e wusTR a1 e § W 98 e wan # 4 f5el woerR A € W B ik @
IR g8 &

(i) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.
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In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported

to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs 1,000/- where the amount involved is more

than Rupees One Lac.

AT Yo, PRI SUIGT Yo 4 QaTh AU RRANEHRo & Hfey srdiet—
Anpeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)

(®)

B ST Yo AMITH, 1944 &Y GRT 35-91 /35—8 B Scich—
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of

appeals other than as mentioned in para-2(i) (a) above.
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10% of the duty demanded where duty or duty and penalty are in dispute, 01"
penalty alone is in dispute.” \
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as,
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied- against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated. -
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In case of the order covers a number of order-in-Original, fee for each O.I.O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the

Appellant Tribunal or the one application to the Central Govt. As the case may be, is-

filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

meﬁww?oumwmﬁaﬁaqukmwmwwmm
7ot amee Ry FofeT MR & oy # ¥ TSe B T Ul W $.6.50 U BT U Yob
fede o B T =Ry | . :

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-l item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

T e, B SIS Yo T Jarav e wrieer (Re), & iy s @ A
FIT FT (Demand) TG &8 (Penalty) BT 10% & ST FA1 G § | gredifes, JHfArcrst q& @ 10
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1994) '
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by

the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the

Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iiy  amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunia‘l
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ORDER-IN-APPEAL

This is an appeal filed by the department against Order-in-original No.
STC/04/KM/AC/D-II/17-18 dated 28/04/2017 (hereinafter referred to as ‘the impugned
order’) passed by the Assistant Commissioner, Service Tax, Division-lll, Ahmedabad

(hereinafter referred to as ‘the adjudicating authority’).

2. Briefly stated the facts of the case are that M/s Sunit Sudhirbhai Choksi, 62,
Sona Rupa Apartments, Opposite Lal Bungalow, C.G. road, Ahmedabad (hereinafter
referred to as ‘the respondent’) was engaged in providing taxable services under the
category of “construction of Residential Complex”. During the course of audit, it was
noticed that the respondent had provided services of Construction of commercial
Complex (other than residential complex) and had received advances from customers
against bookings of shops in the year 2013-14 but the respondent had neither obtained
registration for “construction services other than residential complex, including
commercial / industrial buildings or civil structures” as specified in section 65(105) zzq
nor had the respondent discharged Service Tax liability amounting to Rs.3,35,759/-
during the year 2013-14. Therefore, a Show Cause Notice F.No.STC/609/AP-XII/RP-
4/SCN/15-16 dated 06/06/2016 (hereinafter ‘the SCN’) was issued to the respondent
demanding Service Tax amounting to Rs.3,35,759/- under Section 73(1) read with
Section 68 of the Finance Act, 1994 along with interest under section 75 of the Finance
Act, 1994 and proposing to impose penalty on the respondent under section 76, Section
77 and Section 78 of the Finance Act, 1994. The SCN was adjudicated vide the
impugned order dropping the proceedings initiated in the SCN.

3. The departmeht has preferred the instant appeal mainly on the following

grounds:

1) Dropping the proceedings without imposition of penalty under section 77 of the
Finance Act, 1994 appears to be not proper and legal because it is on record that
the respondent had not included “construction services other than residential
complex, including commercial / industrial buildings or civil structures” in the
registration certificate and not filed ST-3 returns in valid manner in contravention
of Section 70 of the finance Act, 1994 read with Rule 7 of Service Tax Rules,

1994.

4, Personal hearing in the appeal was held on 15/03/2018, attended by Ms. Nisha
Vora, C.A. The learned C.A. explained the case an pointed out paragraph 30, 31, & 32
of the impugned order and submitted that there was no loss of revenue or short
payment. She also pointed out to the Board Circular quoted in paragraph 33 of the

impugned order and requested to reject the appeal.

S,

5. | have carefully gone through the facts of the case on records anﬂ:fé?gfaggbgs of
appeal filed by the department. The department is in appeal only fofé/faglf\ure‘%”f,fl};

X
B = g
i Ve
; / LLe
8] " ’_'.»)
\ o1 1 é
ABN

O




F e

adjudicating authority to impose penalty under Section 77 of the Finance Act, 1994 on
the ground that the respondent had contravened the provisions of Section 70 of the
finance Act, 1994 and rule 7 of Service Tax Rules, 1994. The department has not
challenged the dropping of the demand invoking extended period of limitation in the
SCN and levy interest in the instant appeal. The dropping of the proposal in the SCN to
impose penalty on the appellant under section 76 and section 78 of the Finance Act,
1994 is also not under challenge. Further, the conclusion drawn in parégraph 33 of the
impugned order by the adjudicating authority that the respondent “had paid Service fax
under the category of “Construction of residential complex” instead of “Construction of

commercial complex”, the tax has been paid merely under wrong accounting code and it

is not a case of nonpayment of tax at all” is not contradicted in the instant appeal. As

regards the wrong accounting code, the adjudicating authority has relied upon the
clarification in C.B.E.C. Circular No. 58/7/2003-S.T., dated 20-5-2003, which clarifies
that in case of payment under wrong accounting code, no demand is required, is also
not contradicted in the instant appeal. The only contention in the instant appeal is that
because it was on record that the “construction services other than residentjal complex,
including commercial / industrial buildings or civil structures” was not included in the
Service Tax registration and the service tax returns did not reflect the correct service on
which service tax had been paid, the respondent is liable to penalty under Section 77 of
the Finance Act, 1994. In paragraph 32 of the impugned order the adjudicating authority
has clearly brought out that even though the respondent had shown Rs.15,00,000/- in

the half yearly return for the period of April to September of 2013-14 against the head

‘construction of residential complex’ by mistake, the said payment had been accounted
for against the payment of net collection towards the Shop and therefore, there was no
short payment by availing the abatement value for construction of residential complex
services. The department has not adduced any evidence or argument to challenge and
nullify the findings in the impugned order that there was only clerical error on part of the
respondent. Further, in the departmental appeal, the plea for imposition of penalty under
Section 77 of the Finance Act, 1994 has been contended on the ground that the
appellant had contrave'ned the provisions of section 70 of the Finance Act, 1994 read
with Rule 7 of Service Tax Rules, 1994. For ease of reference, the provisions are

reproduced below:

“Section;70. Furnishing of returns, -

¢)) Every person liable to pay the Sérvice tax shall himself assess the tax due on
the services provided by him and shall furnish to the Superintendent of Central
Excise, a return in such form and in such manner and at such frequency and with such
late fee not exceeding twenty thousand rupees, for delayed furnishing of return, as

may be prescribed.

(2) -The persbn or class of persons notified under sub-section (2) of Section 69,
shall furnish to the Superintendent of Central Excise, a return in such form gi\ngii TIT
such manner and at such frequency as may be prescribed.” :

L ONER 14
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“Rule 7. Returns — (1) Every assessee shall submit a half yearly return in From ,,ST-
3% or ,ST3A", as the case may be, along with a copy of the Form TR-6, in triplicate
for the months covered in the half-yearly return.

(2) Every assessee shall submit the half yearly return by the 25th of the month
following the particular half-year. '

Provided that the Form ,,ST-3" required to be submitted by the 25th day of October,
2012 shall cover the period between 1st April to 30th June, 2012 only.

Provided further that the Form ST- 3 for the period between the 1st day of July 2012
to the 30th day of September 2012, shall be submitted by the 25th day of March,

20137,

(3) Every assessee shall submit the half-yearly return electronically]

(4) The Central Board of Excise and Customs may, by an order extend the period
referred to in sub- rule (2) by such period as deemed necessary under circumstances

of special nature to be specified in such order.]

In the present case it is not a case where the respondent had failed to file the returns.
The error in a return cannot be construed to be the contravention of Section 70 of the
Finance Act, 1994 read with Rule 7 of the Service Tax Rules, 1994, especially when no
charge relating to suppression of facts or mis-declaration with intent to evade payment
of Tax has been confirmed in the instant case or such non-confirmation challenged in
the instant appeal. Therefore, the challenge to the dropping of proceedings as initiated

in the SCN decided in the impugned order fails and the appeal is rejected.
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The appeal filed by the appellant stands disposed of in the above terms.
2 n\ﬁsm
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3geFd (3rdied-¢)
Date: 93/ 0% /2018
Attgsted
(K. P=Jacob)

Superintendent (Appeals-l)
Central Excise, Ahmedabad.

By R.P.A.D.
To

M/s Sunit Sudhirbhai Choksi,
62, Sona Rupa apartments,
Near Lal Bungalow, C.G. Road,
Ahmedabad.

Copy to:

1. The Chief Commissioner of C.G.S.T,, Ahmedabad.

2. The Commissioner of C.G.S.T., Ahmedabad (South).

3 The Additional Commissioner, C.G.S.T (System), Ahmedabad (South).

4. The A.C/D.C., C.G.S.T Division: VI, Ahmedabad (South).
5~ Guard File.

6. P.A.
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